
NO. 56838-1-11 

COURT OF APPEALS, 

DIVISION II 

OF THE STA TE OF WASHINGTON 

CATHY MONTGOMERY, APPELLANT 

v. 

DEPARTMENT OF LABOR AND INDUSTRIES OF THE STATE OF 

WASHINGTON, RESPONDENT 

PETITION FOR REVIEW TO THE SUPREME COURT OF 
WASHINGTON 

By Steven L. Busick, WSBA #1643 
Law Office of Steven L. Busick, PLLC 
PO Box 1385 
Vancouver, WA 98666 
Ph. (360)696-0228 
Atrorney for Appellant 

101790-1



TABLE OF CONTENTS 

A. Identity of Petitioner ...•..............•............. 1 

B. Court of Appeals Decision ..•................•........ l. 

C. Issue Presented for Review ...........................• 1 

D. Statement of the Case ................•••............ 2 

E. Argument ...........••....••..............••.... 7 

F. Conclusion .......................••............ 1 O 

Appendix A: Unpublished Opinion dated February 14, 2023 

PtTITION FOR REVIEW TO 
SUPREME COURT OF WASHlNGTON 
CATHY MONTGONERY 



TABLE OF AUTHORITIES 

Cases 

Dwman V. Gowman, 18 Wn. App. 2d. 469,478,491 P.3d 1012 (2021) ..... 8 

Shando/a V. Henry, 198 Wn. App. 889. 895, 396 P.3d 395 (2017) ..... ........ 8 

Wells V Olsen, 104 Wn. App. 135 15 P.3d 652 (2001) .... .. ... .. ........ .. ... ....... 7 

Statutes 

Chapter 43.06 RCW ... .. .... ... .... .. .......... ..... .. ..... ... ................................... .. ...... 5 

RCW 51.52.104 ....... .. .............. ................ ........ .. ............ ....... ...... .. .... 1, 5. 7, 8 

Rules 

CR 60(6) ............ .. .. ............... ......... .. .... ........ ............ .. .................. ............. 5, 6 

CR 60(B)(l) .. .. ............................. ... ..... ....... ....... .............. ... ...... ................ ... . 8 

CR60(B)(ll) ... .. ........... ... ....... ... .. .... .. ... .. ............. .... .. .... .. ............ ... ...... .. 8, 10 

WAC 263-12-1 18 ................ ... .......... .. ... .. ...... ............... .. ................. ... ... ..... ... 5 

PETITION FOR RE.VIEi·, TO 
SUPREME COURT 0~ WASHINGTON 
CATHY MOllTGOMERY 

ii 



A. Identity of Petitioner 

Cathy Montgomery, the appellant, seeks review in the Supreme 

Court of Washington of 1he Court of Appeal's decision terminating review 

designated in part B. 

B. Court of Appeals Decision 

The Unpublished Opinion of 1he Court of Appeals, Division II, 

dated February 14, 2023, No. 56838-1-11 affinning a decision of the 

Superior Court for Clark County, which affirmed a decision of the Board of 

Industrial Insurance Appeals, which denied relief pursuant to Court Rule 

60(b)( 11) Any Other Reason Justifying Relief from the Operation of the 

Judgment. The Unpublished Opinion is auached as Appendix A. 

C. Issue Presented for Review 

Whether relief should he g::inted from a two day late filing of a 

Petition for Review to the Board of Industrial Insurance Appeals pursuant 

to RCW 51.52.104, during the early stages of the COVID-19 Pandemic with 

the Proclamations by the Governor of the State of Washington. 

Otherwise, unless the Board at least considers the Petition for Review 
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Cathy Montgomery from arguing and trying her case to a jury in Superior 

Court as provided in RCW 51.52.115 .. 

D. Statement of the Case 

The appellant, Cathy Montgomery, filed three appeals with the 

Board of Industrial Insurance Appeals. The first was dated January 24, 

2019, in Claim No. 2B20447, to an order of the Department of Labor and 

Industries dated November 27, 2018, suspending time loss benefits for 

allegedly failing to cooperate with vocational services. The second Notice 

of Appeal was dated February 25, 2019, in Claim No. ZB20447, to a 

Department order dated December 28, 2018, closing the claim for a 

shoulder injury. The third Notice of Appeal was dated February 25, 2019, 

in Claim No. 8D08428, to a Department order dated December 26, 2018. 

rejecting a bilateral foot condition as an occupational disease. The three 

appeals were consolidated for hearing and proceeded to an evidentiary 

hearing before an Industrial Appeals Judge. CP J, Certified Appeal Board 

Record, pages 70-72, 106, 108-109 and 113. 

On January 17, 2020, the Industrial Appeals Judge issued a 

Proposed Decision and Order denying Ms. Montgomery relief. On January 

23, 2020, Ms. Montgomery's counsel acknowledged receipt of the Proposed 
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Decision and requested an extension of time to file a pe1ition for review. 

An extension of time was granted to March 24, 2020. Ms. Montgomery's 

Petition for Review was filed electronically at 11 :30 am on March 26, 2020. 

The afternoon of March 27, 2020, Ms. Montgomery's counsel in 

reassembling the client file realized tha1 the Petition for Review was due on 

March 24, 2020. The Board of Industrial Insurance Appeals on March 26. 

2020, acknowledged receipt of the Petition for Review as if the Petition had 

been timely filed, stating that an order either granting or denying the pe1ition 

would be issued within 20 days, and advising the parties that if the petition 

is granted, a response must be filed within IO days of receipt of the order 

granting the Petition for Review. Had no Petition for Review been received 

by the Board on the third day lollo,\ing the due date, March 27, 2020, the 

Board of Industrial Insurance Appeals would have entered an order 

acknowledging that no petition for review was filed and adopting the 

Proposed Decision and Order of the Industrial Appeals Judge. CP 3, CABR, 

page 10-11, 13-27, 30-31, 32-33, 42-52, er 32, Trial Brief. page 4, lines 

18-20. 

On March 27, 2020, Ms. Montgomery's attorney electronically filed 

a Request l'or Relief from Filing Date with the Declaration of the legal 

assistant, documenting the filing of the Petition for Review on March 26, 

2020, rather than March 24, 2020. Ms. Montgomery's attorney advised the 
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legal assistant that he thought the Petition for Review was due on March 26, 

2020. Though the draft of the Petition for Review was available to her when 

she arrived at work on Thursday, March 19, 2020, due to the demands of 

her job, and dealing with the effect~ on the office of the COVID- I 9 

Pandemic, with the receptionist out of the office that week with a sick child, 

she put off typing the Petition for Review until the weekend. With her 

history of recurrent pneumonia, Ms. Sturgis was concerned about 

contracting COVID-19 and the effects it would have upon her. Over the 

weekend of March 20, 2020, Ms. Sturgis did type the 14 page Petition for 

Review, and completed proofing her draft on Monday, March 23, 2020. 

That same day Ms. Sturgis typed a letter from the attorney's draft to the 

Board in the appeal of another client, Michael Kirsch, in Docket No. 19 

13949, requesting an extension of time to t11e another Petition for Review 

which was otherwise due on March 25. 2020. Without checking the file of 

Ms. Montgomery, the date of March 26, 2020, was inserted in the Kirsch 

request as the due date of her Petition. CP 3, CARR, pages 4-8. 

In her normal state of mind, unaffected by the COYID-19 threat, 

Ms. Sturgis would have checked the correct date in the Mon1gomery file as 

to when that Petition for Review was due to be filed. On Tuesday, 

March 24, 2020, Ms. Montgomery'5 counsel had completed proofing her 

Petition for Review and Ms. Sturgis retyped the edited draft of the Petition 
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without checking the client file for the current date the Petition was due. 

March 24, 2020, was the only day the receptionist was in the office that 

week due to her young daughter's illness, adding additional concerns of 

exposure to COVID-19. CP 3, CABR, page 4-8. 

Not until April 13, 2020, did the Board issue its Order Adopting 

Proposed Decision and Order without referencing the Request for Relief 

from Filing Date, and only mentione<l that no timely Petition for Review of 

the Proposed Decision and Order was filed as provided by RCW 51.52.104. 

The Board could have considered Ms. Montgomery's request as a wrinen 

Motion pursuant to Washington Administrative Code 263-12-l 18, but did 

not do so. Ten days later, Ms. Montgomery's counsel on April 23. 2020 

filed with the Board a CR 60(b) Motion for Relief from Order relying on 

paragraph (11) any other reason justifying relief, namely the COVID-19 

Vims Emergency Orders issued by the Governor of Washington Nos. 

20-05 and 20-25, which were attached to the Declaration in Support of the 

Motion. CP 3, CABR, page 3, CP 25, SCABR, pages 389-4 l 8. 

On February 29, 2020, the Governor of the State of Washington 

declared an Emergency due to the COVID-19 Pandemic pursuant 10 

Chapter 43.06 RCW. On March 10. 2020, the Governor restricted access 

of visitors in nursing homes where tht! COVID-19 Pandemic was spreading. 

On March 11, 2020, the Governor reduced public gatherings of people 
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to 250. On March 16, 2020, the Governor reduced the size of gatherings to 

50 people or less. On March 23, 2020, the Governor declared that (I) all 

people in Washington shall immediately cease leaving their home, except 

for essential activities or for employment in essential business services, (2) 

immediately cease private and public gatherings for social, spiritual and 

recreational purposes regardless of the number of people involved, and (3) 

effective Midnight March 25, 2020 all non-essential businesses in 

Washington shall cease operations except for perfonning basic minimum 

operations. 

In the Declaration in Support of the CR 60(b) Motion, 

Ms. Montgomery's counsel stated that on January 25, 2020, two adverse 

decisions of the Board of Industrial Insurance Appeals were received, one 

on the Cathy Montgomery appeal and the other on the Jerilyn Braskett 

appeal. 40 day extensions of time were requested on each appeal and 1he 

transcripts were ordered. Since the Braskett appeal only involved a 

treatment issue, the Petition for Review on that appeal was commenced 

prior to the Montgomery Petition. With extension of time to March 4, 2020, 

a 10 page Petition for Review on Braskett was filed on March 2, 2020. In 

the meantime, on February 11, 2020. an adverse Proposed Decision and 

Order was received on the Michael Kirsch appeal to the Board. With 

extension of time to April I 6, 2020. an 11 page Petition for Review was 
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filed on April 13, 2020. As of that date Ms. Montgomery's counsel had 

over 48 years of practice, filed 24 l p<!titions for review with the Board, and 

the only one that was not timely filed was in Wells v. Olsten Corp .• 

104 Wn. App. 135 15 P.3d 652 (2001), which was resolved favorably for 

Ms. Wells. CP 25, SCAPR. pages 391-394. 

E. Argwnent 

The Board of Industrial Insurance Appeals, the Superior Court and 

the Court of Appeals denied relief under Court Rule 60(b)(l l) Any Other 

Reason Justifying Relief from Operation of the Judgment (or order), on the 

basis that there was an absence of the nexus between the COV!D-19 

Pandemic with the Governor of Washington's Emergency Proclamations, 

and filing the Petition for Review on March 26, 2020, instead oflvfarch 24, 

2020. l'ursuant to RCW 51.52. 104 filing a Petition for Review is perfected 

by mailing, and if an order adopting a proposed decision and order is not 

formally signed by the Board the day following the date the petition for 

review is due in Olympia, the Proposed Decision and Order is deemed 

adopted by the Board. The Order Adopting the Proposed Decision and 

Order was not adopted by the Board until April 13, 2020. With two days 

mailing from Vancouver, Washington to Olympia, Washington, the 
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Proposed Decision and Order, if mailed on March 24, 2020, would not have 

been received before March 26, 2020, and the day following pursuant to 

RCW 51.52.104 would be March 27. 2020, making the Proposed Decision 

and Order timely. 

Nexus is defined by Websters New World Dictionary of the English 

Language as a connection, tie, or link between individuals of a group, 

members of a series, etc. In other words, there was found to be no 

connection between the Governor's COVID-19 Pandemic Emergency 

Orders, and the filing of the Petition for Review on March 26, 2020, instead 

of March 24, 2020. As stated in the Unpublished Opinion of the Court of 

Appeals, Division 11, at page l 5, on motion and upon such terms as are just, 

the court may relieve a party, or the party's legal representative from a final 

judgment, order or proceeding under CR 60(b )( 11) applies to extraordinary 

circumstances involving irregularities extraneous to the proceedings, 

Dzaman v. Gowman, 18 Wn. App. 2d. 469,478,491 P.3d 1012 (2021). 

CR 60(b)(I I) is a catchall provision intended to serve the ends of 

justice in extreme, unexpected situations, and when no other subsection of 

CR 60(b) applies Shandola v. Henry, 198 Wn. App. 889. 895. 

396 P.3d 395 (2017). It could be argued that only CR 60(b(l) mistakes, 

inadvertence, or excusable neglect applies, negating CR 60(b)(l I) 

applications, but if it were not for the extreme, unexpected, and 
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cxtraordina'Y circumstances of the COVID-19 Pandemic and the Governors 

Proclamations, the Petition for Review would have been timely liled. The 

Unpublished Opinion states at page 16 that "ultimately" the attorney gave 

the legal assistant the wrong file da1e. No, the attorney initially gave the 

legal assistant what he thought was the correct file date, and the legal 

assistant was prevented by the threat of contracting COVID-19 with her 

underlying history of pneumonia from checking the client file to detem1ine 

the correct date for filing, which otherwise could easily have been 

accomplished within the period available for preparing the Petition for 

Review. It was the extreme circumstances of the COVID-19 Pandemic with 

the receptionist home the week before with a sick child, and only returning 

to work on March 24, 2020, with the additional thread of exposure 

to COVID-19 from the mother of the sick child that prevented the 

legal assistant from checking the claim file to verify the filing date of 

March 24, 2020. 

Substantial evidence does not support that the 8oard and Superior 

Court's finding of a lack of connection between COVID-19 and the filing 

of the Petition for Review. The evidence establishes before tht Board of 

Industrial Insurance Appeals that the COVID-19 Pandemic in March of 

2020 had everything to do with the tiling of the Petition for Review on 

March 26, 2020, rather than March 24, 2020, but before March 27, 2020, 
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when the Proposed Decision and Order was deemed adopted, and 

Ms. Montgomery was otherwise prohibited from trying her case to a jury in 

Superior Coun. Of panicular significance here is that Ms. Montgomery's 

attorney first alerted the Board to the missed filing date on March 27, 2020, 

when the Board was acting like 1he Petition for Review had been timely 

filed. The Board and Superior Court's Conclusions of Law do not flow 

from the findings. The Unpublished Opinion at page 16 acknowledged that 

the COV!D-19 Pandemic did create an extreme and unexpected situation, 

and contrary to that opinion did create obstacles to the electronic filing of 

the Petition for Review on M11rch 24, 2020. 

F. Conclusion 

The Judgment and Decree of Superior Coun for Clark County dated 

December 14, 2021, denying Cathy Montgomery relief under CR 60(b)(l I), 

should be reversed and remanded to the Board of Industrial Insurance 

Appeals to review Ms. Montgomery's Petition for Review dated March 26, 

2020. 

II 

II 
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This document contains 2,183 words, excluding the parts of the 

document exempted from the word count by RAP 18.17. 

Dated this 91h day of March, 2023. 

Respectfully submitted, 

Steven L. Busic , W A #1643 
Attorney for Appellant, Cathy Montgomery 
I 91 S Washington Street 
PO Box 1385 
Vancouver, WA 98666 
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Filed 
Washington Slate 
Court of Appeals 

Division Two 

IN THE COURT OF APPEALS OF THE STATE OF \1/ ASHINGfffifry 14• 2023 

DIVISION II 

CA THY MONTGOMERY, 

Appellant, 

V. 

DEPARTMENT OF LABOR AND 
INDUSTRIES OF THE STATE OF 
WASHINGTON, 

Res ondent. 

No. 56838- 1-11 

UNPUBLISHED OPINION 

GLASGOW, C.J. - Cathy M. Montgomery, who sustained injuries as a restaurant server, 

made two workers· compensation claims with the Department of Labor & Industries. The 

Department closed the first claim with an award for permanent partial disability but without 

ongoing time loss compensation, and it rejected ihc second claim. Montgomery appealed both 

orders to the Board of Industrial Insurance Appeals. An industrial appeals judge required an 

additional few days of time loss compensation in the tirst claim but othenvise affinned. 

Montgomery then submitted a petition tor Board review two days late. The Board 

determined that Montgomery's petition was untimely and adopted the industrial appeals judge's 

proposed decision and order. Next, Montgomery filed with the Board a CR 60(b) motion for relief 

from the Board's order. The Board denied her motion. 

Montgomery appealed to superior court. She introduced facts that were not before the 

Board. The trial court excluded the new facts. It then affinned. 
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No. 56838-1-II 

M<1ntg<1mery appeals, arguing that the trial court sh<1uld have allowed her to introduce the 

additional evidence, that her petition was timely filed under RCW 51.52.104, and that the trial 

court erred by affirming the Board's order denying her CR 60(b) motion. We affom. 

FACTS 

Montgomery sustained injuries while working as a restaurant server. As a result, she made 

two workers' compensation claims with the Department. The Depa11ment initially accepted the 

first claim but ultimately susp,mded her time loss compensation and .. closed her claim with an 

award for permanent partial disability.'' Admin. Rec. (AR) at 42. The Department rejected the 

second claim. 

Montgomery appealed the Department's orders to the Board. On January 17, 2020, an 

industrial appeals judge issued a proposed dechion and order. lo addressing the first claim, the: 

industrial appeals judge directed the Department to issue a new order paying Montgomery time 

loss compensation for a few additional days hut otherwise affirmed. The judge also affinned the 

Department's rejection of the second claim. 

I. PETITION FOR Rr:vn::w 

Montgomery decided to contest the proposed decision and order by filing a petition for 

review with the Board. The Board granted two 20-day extensions of the time for filing a petition. 

On March 2, 2020, the Board sent a letter granting the second extension. giving a due date of 

March 24, 2020. 

While preparing the petition for review, Moncgomery's attorney reviewed the letter 

extending the due date to March 24, 2020. But he mi~takenly recalled the new due date as being 

two days later. 
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On March 1 R, 2020, the attorney gave a draft of the petition for review to his legal assistant. 

The attorney told the assistant he thought the petition was due on March 26, 2020. His legal 

assistant did not check the due date in the client file. 

Montgomery electronically filed the petition for review on the morning of Man:-h 26, 2020, 

two days after the deadline. That day, the Board sent a letter acknowledging receipt and stating 

that it would "issue an order either granting or denying the petition within 20 days." J\R at I 0. 

in the afternoon of that same day, Montgomery's attorney realized he had missed the due 

date by two days. The following day, he filed a request for relief from the filing date with the 

Board. He based the re~uest 011 a declaration from his legul assistant. His legal assistant said the 

attorney had advised her ''that he thought the (p]etition was due to be filed with the Board on 

March 26, 2020." AR at 5. Explaining that she had a respiratory disease that periodicillly results 

in recurrent pneumonia, she implied that fear of COVID-19 was causing her stress, and she said 

that in her "nom1al state of mind unaffected by the stress ofCOVID-19, [she] would have checke<l 

the due date." AR at 6. She fw1her explained that the office's receptionist had only been able to 

work one day that week due to concerns about her young daughter contracting the virus, resulting 

in the legal assistant answering all the office's phone calls. 

On April 13, 2020, 18 days after the petition was filed, the Board sent a letter stating that 

it had received Montgomery's ro:quest for n:Jief from the filing date, and it had determined that her 

petition was untimely. The Board adopted the industrial appeals judge's proposed decision and 

order. ruling that no petition for review that complied with the deadline in RCW 51.52.104 had 

been filed. 
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II. CR 60(B) MOTION TO THE BOARD AND ORIGl~AL APPEAL TO SUPERIOR COURT 

Montgomery filed with the Board a limely CR 60{b) motion for relief from the Board's 

order adopting the industrial appeals judge· s proposed decision and order. She pul forth two 

grounds for relief. 

First, Mon1gomery sought relief under CR 60{b)( I) for mistake or inadvertence by her 

attorney. In a declaration in support of the motion, her attomey said that although he reviewed the 

lencr from the Board setting a March 24 deadline, he "somehow had it in [his] mind that the filing 

[date] was on Thursday, March 26, 2020." AR at 310. 

Second, Montgomery sought relief under CR 60(b)( 11) for "[a]ny other reason justifying 

relief from the operation of the judgment." Her attomey said that "tltc State of Washington, the 

United States of America, and the World [had) been under siege by the pandemic known as the 

COVID-19 virus." AR at 310. He made note of Governor Jay Inslee ·s March 23, 2020 statewide 

order prohibiting non-essential businesses "from conducting all activities and operations except 

minimum basic operations." AR at 327. He explained, "I <:annot say what [effect) the COVfD-19 

virus pandemic has had upon me, but I do have risk factors if I acquire the virus." AR at 3 I I. He 

also referenced his legal assistam's declaration, noting the receptionist's absence during the week 

the petition for review was due. 

Before the Board ruled on the CR 60(b) motion, Montgomery appealed the Board's order 

to superior court. Subsequently. the Board sent a lc1tcr explaining that the superior court had 

jurisdiction, and the Board would not take any further action in the m~tter. The superior court then 

entered a judgment requiting the Roard to consider Montgomery's CR 60(h) motion and decide 
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whether her petition for review should be considered timely filed under CR 60(b)(I) or CR 

60(b)(I I). 

The Board denied Montgomery's CR 60(b) motion. The Board re11soned that "an error of 

offoa: procedure such as calendaring an incorrect due dare ... cannot be the basis for extending a 

statutorily created deadline" and that Montgomery had not established "any nexus between the 

ongoing extraordinary circwnsr.ince attendant to the COVID-19 pandemic and the late [filing]." 

AR at 302-303. 

IH. AMliNVEV APPEAL TO SUPERIOR COURT 

Montgomery filed an amended notice of appeal in superior court, adding the Board's denial 

of her CR 60(b) motion. With her trial brief, Montgomery introduced facts that were not before 

the Board. The Department moved "to exclude all facts, issues, and evidence extraneous to the 

Certified Appeal Board Record" pursuant to RCW 51.52.115, which states that a party cannot 

include evidence or testimony outside the Board's record unless the appeal alleges and the new 

evidence addresses "irregularities in procedure before the [B]oard." Clerk's Papers (CP) at 31; 

RCW 51.52.115. Specifically, the Depanmcnt moved to exclude a newspaper article about 

Governor lnslee 's stay-at-home order that was attached to Montgomery's trial brief. The 

Department also moved to exclude the following statements or facts discussed in Montgomery's 

trial briet; but not in the record before the Board: 

• Factual statements about COVID- l 9's local. national. and international impact; 
• Factual statements about the law practice of Montgomery's attorney; 
• The factual allegation that the legal assistant's foa..r of contracting COVJD-19 affected her 

ability to function on the day before the petition for review was due; 
• The factual allegation that the Board was affected by COVID-19, as demonstrated by the 

fact that it took more than two weeks to enter its order adopting the industrial appeals 
judge's proposed decision and order; 
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• The factual allegation that the Board always waits three days after the petition for review 
deadline to adopt a proposed decision and order. 

In response, Montgomery filed a memonindum and a declaration by her attorney. In his 

declaration, her attorney said that in "this appeal apparently affected by the COVID-19 Pandemic, 

the Board did not enter an order adopting the Proposed Decision and Order until April 13, 2020, 

over cwo weeks after the Petition for Review was filed, which is an imgularity of the Board." CP 

at 35. Regarding the general infoimation about COVJD-19 Montgomery submitted in her trial 

brief, the attorney said that "the facts alleged can be [fact-checked}, and are infonuation generally 

known in the community by people who are paying auencion to what is going on in the world and 

read newspapers." CP at 36. 

The superior court granted the Department's motion to exclude new facts and fo~1ual 

allegations. When discussing the statutory exception allowing the trial 1:ou1t to comider new 

evidence related to irregularities in procedure before the Board, the superior court stated that it did 

not "see any alleged irregularities" because it appeared that Montgomery "had an opportunity to 

present whatever evidence she wanted to before the Board." Verbatim Rep. of Proc. (VRP) at 9. 

The superior court then rejected Montgomery's argument that the Board's delay in entering its 

order adopting the proposed decision and order was an im~gularity. The superior court did not find 

the timing of the l:loard's issuance of its final decision to be relevant, in purl because absent a 

timely petition, rhe proposed decision became final by operation of law on the day after the petition 

was due. Thus, there was no procedural irregularity that could support consideration of new factual 

allegations or evidence. 

The parties proceeded to a bench trial. The trial court affitmcd the Board's order. It found 

"that the failure to calendar by an attorney simply docsn 't constitute a mistake or inadvc1tencc. 
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such th.it a decision or order can be vacated under CR 60(b)(I )." VRP at 30. And it hdd that 

Montgomery was not entitled to relief under CR 60(b)(l I): 

Id. 

The question is whether the Board's decision chat there was 110 nexus between 
COVID and the missing of the deadline was appropriate or was an abuse of 
discretion. I do not find that the Board's decision was [an abuse of discretion]. I do 
not find that [Montgomery) has proved by a preponderance of !he evidence that the 
decision was incorrect. 

The trial court issued an order granting the D<!partrnent's motion to exclude new facts and 

factual allegations. It also issued a judgment for the Dcpa1tmcnt, atlinning the Board's order 

denying Montgomery's motion to vacate the Board's prior order adopting the industrial appeals 

judge• s proposed decision and order. 

Montgomery timely appealed both the order and the judgment. 

ANALYSIS 

I. MOTION TO EXCLUDE 

Montgomery argues that the trial court should have denied the motion to exclude 

extraneous infonnation because there were procedural irregularities before the Board, and the 

superior court can consider new evidence in these circumstances. She explains that the Board sent 

a letter on March 26, 2020, acknowledging receipt of Montgomery'$ petition for review and stating 

that it would issue an order within 20 days "as if there were no questions as to timeliness of the 

petition." Reply Br. at 4. Then, the Board did not issue the order adopting the proposed decision 

and order until April 13, 2020, 18 days later. Montgomery contends that the Board's actions show 

that it "was obviously affected by COVID-19." Br. of Appellant at 12 n.l. We disagree. 
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No. 56838-1-H 

Appeals from the Board to a superior court can only raise issues of law or fact "as were 

properly included in the notice of appeal to the (Board], or in the complete record of che 

proceedings before the [Board).'' RCW 51.52.115. Appeals to the superior court cannot include 

evidence or testimony outside the Board's record. Id. However, if the appeal alleges "in·egulurities 

in procedure before the [Board]," testimony on the irregularities •·may be taken in the superior 

court." Id. 

The legislature has not defined the term .. irregularitie:." for purposes of Title 51 RCW. See 

ch. 51.08 RCW. However, we "'may discern the plain meaning of nontechnical statutory terms 

from their dictionary definitions:•· Stat/' ,·. Kint;, 169 Wn.2d 537, 547, 238 P.3<l 470 (2010) 

(quoting State v. Cooper, 156 Wn.2d 475, 480, 128 P.3d 1234 (2006)}. Webster's Dictionary 

defim:s .. irregularity" as "the quality or state of being irregular," und it defines ·'irregular" as 

"improper or inadequate because of failure to conform to a prescribed cow-se." WEl.lSTl::R 's THIRD 

NEW lNTtRNATIONAL DICTIONARY 1196 (2002). 

RCW 51.52.106 delineates the Board's procedure for responding co petitions for review. 

After receiving a pe1ition for review, the Board "may, within £went:-• days . •. decline to review the 

proposed decision and order and thereupon deny the petition or petitions.'' RCW 51.52.106 

(emphasis added) . .. It, such evellt all parties shullforthv.-ith be 11orified in writing ofsaid denial." 

Jd. (emphasis added). 

Here, the trial court did not err when ii granted the Department's motion 10 exclude new 

facts and factual allegations. The record shows no procedural irregularities that would have 

allowed Montgomery to present evidence from outside the administrative record. Montgomery 

argues that the Board's delay in issuing an order was a procedural irregularity. but she 
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demonstrates no delay. On March 26, 2020, the Bo~rd senc Montgomery a letter acknowledging 

that it received her petition for review and stating that it would ''issue an order either granting or 

denying 1he petition within 20 days." AR at IO. This timeframe meets the requirements in RCW 

51.52.106. Then, 18 days later, the Board issued an order as promised, confoming receipt of 

Montgomery's request for relief from the filing dale and informing her thut it dete11nined her 

petition was untimely. The Board infoimed all parties of the denial as required by RCW 51.52.106. 

Thus, the Board's actions did not demonstrate a failure to conform with .~t.atuto1y requirements. 

Even if there had been a delay, such a delay would not h~ve amounted to ,1 procedural 

inegularity because Board delays are accounted for 11nder the statutory scheme. RCW 51.52.104 

states that if no purty files a timely petition for review, the Board adopts the industrial appeals 

judge's proposed decision and order. If the Board does not formally sign an order u<lopting the 

proposed decision and order on the day after the petition for review was due, "'said proposed 

decision and order shall be deemed adop1ed by the [Board] and become 1he decision and order of 

the [Board)." RCW 51.52.104. Thus, the statute contemplates possible delay$ or Board inaction 

and provides a dale when the proposed decision be~·omes tJie Board's final decision by operation 

of law. In other words, rhe legislature expected delay or inaction to occur in some cases and 

addressed what would happen in that event, which does not result in a pro<.:edural il'l'egularity 

warranting additional evidence hefore the superior court. 

While Montgomery contends that COV[D-19 was affecting the Board when she filed her 

pctilion, she does not demonstrate that 1he pandemic created "irregularities in procedure before the 

[Board]" as RCW 51.52.115 requires. RCW 51.52.115 {emphasis added). Nothing in the record 

indicates that COVID-19 impacted the Board's procedures or its processing of Montgomery's 
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case. And to the extent that Montgomery's argument below was an argument for the trial court to 

take judicial notice of the COVID-19 pandemic more generally, as discussed in more detail below, 

the Board and the trial cou11 did acknowledge COVID-19 and they considen:d whether there was 

a sufficient conneclion between COVJD-19 and the filing delay that occurred here. 

Because there were no procedural irregularities before the Board, the trial court was 

statutorily prohibited from receiving evidence from outside the administrative record. 

Acconlingly, the trial court did not err when it granted the Department's motion to exclude new 

facts and factual allegati<Jns. 

11. TIMELINESS OF THE Ptflll◊N FOR REVIEW TO THE BOARD 

Montgomery argues, primarily in her Reply, that she did 1101 file her petition for review 

late. She contends that because ''RCW 51.52.104 provides that tiling a petition for review is 

perfected by mailing," the Board accounts for mailing time by waiting "until the third day 

following the date the [p]etition for review is due in Olympia before adopting rhc proposed 

decision and order of the industrial appeals judge." Br. of Appellant 11-12. Therefore, 

Mo11tgomery contends that because she electronically filed her petition for review before March 

27- thrce days after the March 24 due date-it was essentially timely. She adds that courts 

liberally construe Title 51 RCW and ''all doubts about the meaning of RCW 51.52.104 must be 

construed" in her favor. id. at 12. We disagree with Montgomery·s interpretation of the statute. 

RCW 51.52.104 states that within 20 days, '·or such further time as the [Board] may allow 

on written application of a party ... any party may file with the [Board) a written petition for 

review" of an industrial appeals judge's proposed decision and order. lf"no petition for review is 

filed as provided herein by any party, the proposed decision and order of the industrial appeals 
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judge shall be adopted by the [Boan!] and become the decision and order of the [Board]." Id. "Only 

if the statute is ambiguou:, would we be able to employ a liberal construction to it for the benefit 

of the injured worker." Harris v. Dep·r of Lab. & Indus., 120 Wn.2d 461,472 n.7, 843 P.2d 1056 

(1993). 

Here, the sratute is not ambiguous. RCW S 1.52.104 un~uivocally states that within 20 

days or nn amount of time the 801ml specifically allows, any pa11y may file a petition for review. 

The timing of the Board's adoption of the proposed decision an<l order does not affect when the 

petition for review muse be filed. Because .Montgomery did not file her petition within the time the 

statute and the Board allowed, her petition was untimely, and the proposed decision became the 

decision and order of the Board. 

Ill. Cl{ 60 MOTION FOR RcLJEf FROM JUDGMENT OR ORDER 

A. Standard of Review 

In reviewing a trial court's judgment reviewing the Board's decision, we examine ''the 

record 'to sec whether substantial evidence supports the findings made after 1he superior court's 

de novo review, and whether rhc coun's conclusions of law flow from the findings .. ,. Harder 

Mech .. Inc. v. Tierney, 196 Wn. App. 384, 392, 384 P.3d 241 (2016) (quoting Ruse v. Dep ·1 nf 

Lab. & Indus., 138 Wn.2d l, 5-6, 977 P.2d 570 ( 1999)): see also Ma1thews v. Dep ·r ()j Lab. & 

/11dus., 171 Wn. App. 477,493,288 P.3d 630 (2012). !fthe superior court did not make written 

findings of face, we may consider its oral findings where the law, the record, and the trial court's 

opinion are clear. Shelden v. Dep't n.f /,ice11sit1g, 68 Wn. App. 681, 685, 845 P.2d 341 (1993). 

Moreover, where the superior court affinns the Board's judgment but fails to make its own findings 

and conclusions, this court will consider whether the Board's findings and conclusion.~ are legally 

11 
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and factually sufficient. Harder, l 96 Wn. App. at 392. The Board's significant publishe<l decisions 

"are nonbinding, but per.suasive authority for this court." 0 'Keefe v. Dep ·, nf Lah. & Indus., 126 

Wn. App. 760, 766, 109 PJd 484 (2005). 1 

B. Mistake or Inadvertence 

Montgomery argues that the trial court wrongfully affirmed the Board's denial of relief 

under CR 60(b )(I). Br. of Appellant at I 0. The Depa,tment argues that mistakes "from a lack of 

diligence. such a.~ calendaring errol's leading to missed deadlines, are not the type of mistakes CR 

60(b)(l) contemplates." Br. of Resp't ut 17. We agree with the Depnrtment. 

Where not in conflict with its own rules. the Board follows the civil rules for superior 

courts. WAC 263-12-125. "On motion and upon such tenns as are just, the cowt may relieve n 

party or the party's legal representative from a final judgment. order, or prnceeding" due to 

"(rn ]istakes, inadvertence, swprise, excusable neglect or irl'egularity in obtaining a judgment or 

order." CR 60(b)( I). A CR 60(b) motion "is not a substitute for appeal and does not allow a litigant 

to challenge the underlying judgment." In re the V11lllerable Adult Pet.jiJr Wimer, 12 Wn. App. 

2d 815,830,460 P.3d 667 (2020). 

1 The Department argues that wc should review the trial court's denial of Montgomery's CR 60 
moti<>n for abuse of discretion. It contt:nds that in "an appeal from a superior court's decision in a 
workers• compensation case, the ordinary civil standard ofreview applies," citing Malang v. Dep ·r 
of Lab. & Indus .• 139 Wo. App. 677, 162 P.3d 450 (2007). Br. ofRcsp't at 13. And it points out 
that this court typically reviews a ttial court's denial of a CR 60 motion for abuse of discretion. Id. 
at 14 (citing Coogan v. Borg-Warner Morse Tee Inc., 197 Wn.2d 790,490 P.3d 200 (2021)). 
However, the Mala/lg court wa.~ reviewing a trial court's grant of a motion for .summary judgment 
rather than a trial court's judgment affim1ing tlte Board's order. 139 Wn. App. at 683. Additionally, 
Coogan docs not apply here because it concerns a wrongful death claim, not a workers' 
compensation claim under chapter 51.52 RCW. 197 Wn.2d at 796-99. The Coogan court did not 
review a Roard decision. Id. at 799-ROO 
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Where the deadline for a petition for review is clear, a party's failure to abide by it does 

not entitle it to reliefumler CR 60(b)(I). See B&.J Roofing. Inc. v. 8d. of Indus. Ins. Appeals, 66 

Wn. App. 871,876,832 P.2d 1386 (1992); /11 re Wiyrick, Nos. 01 11323, 01 12028, at 2, (Wash. 

Bd. of Indus. Ins. Appeals Aug. 26, 2003), http:i/www.biia.wu.gov/SDPDF'/Ol l I 32.l.pdf. For 

example, in B&J Roofing, a contractor challenged an industrial appeals judge's proposed decision 

and order by filing a petition for review with the Board. 66 Wn. App. at 873. Although a notice 

accompanying the proposed decision and order "clearly stated" that the petition needed to be filed 

with the Board"s Olympia office, the contractor sent its petition only to the Office of the Anorney 

General. Id. Having received no timely petition, the Board issued an order ad<>pting the proposed 

decision and order. Id. When the Bonrd refused to reconsider its order, the contractor appealed the 

Board's decision to superior court. Id. at 874. The Board and Department moved to dismiss the 

appeal, and the supe1ior cowt granted the motion. Id. The contractor appealed, arguing that "the 

Board had the authority to reconsider its final order under CR 60(b).'' which "permits relief from 

a judgment or order which results from excusable neglect." Id. at 875-76. The court affirmed the 

superior court, finding that the contractor presented "no case law supporting its conlenrion that thi~ 

error amounted to excusable neglect." Id. at R76. 

Additionally, in W~vrick, a claimant requested an extension on the deadline for his petition 

for review, an<l the Board gave him a new deadline of April 17, 2002. Wiyrick, Nos. 01 11323 & 

01 12028, at I.The claimant filed a petition on April 19, 2002. Id. The Board found the petition 

untimely and adopted the proposed decision and order pursuant to lo1mer RCW 51.52. 104 {l 985).1 

1 Fom1er RCW Sl.52.l04's relevant language was tl1e same a& the current version of the statutt.:. 
Former RCW 51.52.104 {1985). 
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Id. The claimant filed a CR 60 motion to vacate. Id. In requesting relief, the daimanr's attorney 

"indicated that, after receiving the transcripts and the letter granting the extension of time in which 

to file a petition for review, the time for which the extension had been granted w11s not calendared 

properly.'' Id at 1-2. The Board held that the "breakdown of office procedures or secretarii1l en·or, 

which (resulted) in claimant's failure to file a timely petition for review, cannot be considered 

excusable negle<;t." Id. at 2. 

Here, Montgomery's failure to abide by the petition for review deadline does not entitle 

her to relief under CR 60(b)( 1 ). The deadline w.is clear, and her attorney was responsible for t.iking 

the necessary steps to abide by it. Substantial eviden.:e suppol1s the superior coU11's finding that 

Montgomtry's petition was untimely because of her attomey's failure to calendar the correct due 

date. According to her attorney, while a letter from the Board stated that the due date was March 

24, 2020, he "'somehow had it in (his] mind that the filing (date] was on Thursday, March 26, 

2020." AR at 310. Although his legal assistant did not verify the due date, he was responsibk for 

ensuring that she was exercising diligence. See, e.g., RPC 5.3(b)(slating that a lawyer who din:ctly 

supervises a nonlawyer must "make reasonable efforts to ensure lhal the (nonlawyer's] conduct is 

compatible with" the lawyer's professional obligations). Whether characterized as mistake and 

inadvertence or excusable neglect, the court's .:onclusion of law flows from the finding because 

CR 60(b)(I) does not provide relief where attorneys faced with clear deadlines do not take the 

necessary steps 10 abide by them. 
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C. Other Reasons Justifying Relief and COVID-19 

Montgomery argues that ''there is a substantial connection or nexus between the 

extraordinary circumstances caused by COVlD-19, and the filing of the (petition for review]," 

entitling her to relief under CR 60(b)(I I). Br. of Appellantat I 0. She contends th.at if her atcorney's 

legal assistant had "been functioning normally, unaffected by the threat of COVID-19," she would 

have checked Montgomery's file, found the conect due dare, and ensured timely filing of 

Montgomery's petition for review. Id. at 9. 

The Department argues that by "Montgomery's own admission, the reason she filed the 

petition two days late was because her <:ounsel had it 'in his mind' that the due date was March 

26. 2020 and he told his sl(lff the wrong date." Br. of Resp't at 21. The Department contends that 

CR 60(b)(l I) "is not appropriate'' because the circumstances leading to the late filing were 

"entirely within Montgomery's control.'' Id. at 21-22. We agree with the Department that relief 

under CR 60(b)(l l) is not warranted in this case. 

"On motion and upon such terms as are just, the court may rdieve a party or the party's 

legal representative from a final judgment, order, or proceeding for ... [a]ny other reason justifying 

relief from the operati<Jn of the judgment." CR 60(hX 11). "CR 60(b)(l I) 'applies to extraordinary 

circumstances involving irregularities extraneous !o the proceeding."' Dzaman v. Gvwman, 18 

Wn. App. 2d 469. 478.491 P.3d 1012 (202l)(quotingShando/a v. Henry, 198 Wn. App. 889. 895. 

396 P.3d 395 (2017)). ''This catchall provision is ·fr1tcndcd to serve the ends of justice in extreme. 

unexpected situations and when no other subsection of CR 60(b) applies."' Id. (quoting Shwulola. 

198 Wn. App. at 895). 
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Here, Montgomery is not entitled to reliefumler CR 60(b)(l 1) because she has not shown 

a sufficient connection between COVID-19 and the late tiling. Substantial evidence supports the 

Board's and the superior comt's findings of a lack of connection between COVID-19 and the 

missed deadline. While Montgomery contends thut her attorney's legal assistant would have 

checked the deadline had she been free of the stress COVID-19 was causing her, the attomey 

ultimately gave the legal assistant the wrong deadline, and he was responsible for ensuring timely 

filing. See RPC 5.3(b). Montgomery's attorney conceded that COVID-19 did not interfere with his 

ahility to carry out his duties, seating that he c<>uld not say what effect the pandemic had on him. 

The Hoard's and superi<>r cou1t's conclusions of law flow from the finding because while COVID• 

19 qualifies as an extreme, unexpected situation, it did not create obstacles to electrnnically filing 

the petition with the Board that were extreme and unexpected in and of themselves. Thet"(:fore, 

Montgomery is not entitled to relief under CR 60(!">)( 11). 

CONCLUSION 

We affirm the trial court's grant of th.e Department's motion lo exclude new facts and 

factual allegations. We hold that Montgomery's petition for review was untimely under RCW 

51.52. 104. Finally, we affirm the trial comt's judgment affinning the Board's denial of 

Montgomery's CR 60(b) motion. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Repotts, but will be liled for public record in accordance with RCW 

2.06.040. it is so ordered. 
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We concur: 

~,_:r ____ _ 

Q~,~ 
Pnce, J. "---------
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